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TO:  Legislative  Finance  Committee  <(     j^l 

FROM:  Teresa  Olcott  Cohea  /<^>^ 

Legislative  Fiscal  Analyst      / 

RE:  Proposed  Supplemental  Appropriation  Request 

LFC  review  of  proposed  supplemental 

Senate  BiU  4,  passed  during  the  January  1992  special  session,  created  a  new 
^  process  for  review  of  appropriation  transfers  (supplemental)  by  the  Legislative  Fmance 

Committee  (LFC).  This  process  is  similar  to  the  current  LFC  review  process  for  budget 
amendments.   The  bill  provides  (emphasis  added): 

17-7-301  (1)  If  the  governor  finds  that,  due  to  an  unforeseen  and  anticipated  emergency,  the 
amount  iictuaUy  appropriated  for  the  first  fiscal  year  of  the  biennium...will  be  insufficient  for 
the  operation  and  maintenance  of  ta]  department  during  the  year  for  which  the  appropnadon 
was  made,  he  shaU,  after  careful  study  and  examination  of  the  requests  and  upon  review  of  the 
recommendation  of  the  budget  director,  yhmit  the  proposed  supplemental  nnprppn^rtiQn  tff  th» 
UH.klative  fiscal  «n«lv^.     Upon  rw^.int  of  the  recommendation  pf  thf  '^^l^l^tn^^  ^"^^ 

;^^^  ffVr^.«nt  tn  17-7-311    th..  governor  may  authorize  an  yvfffn^1.t^|ryjh.rms  th?  ArSt 

fic^fli  Y^flr  nf  th«>  hiennium  tn  he  made  from  >hP  annronriation  for  the  S«ond  fiH^  YWr  pf  th^ 
bienxiv"! 

17-7-311.  Proposed  supplemental  appropriation  -  procedure.  (1)  A  proposed  supplemental 
appropriation  and  aU  supporting  documentation  must  be  submitted  to  the  legislature  fiscal 
analyst.  Th>  governor  m«v  not  approve  ?  prnnosed  suonlemental  appropnatipn  ^ntll  tfa^ 
gffv^rn^fr  r.^fives  the  iffi'^i-ti-f  r.nanr>  rommittfe's  written  repprt  for  that  propo!»^tf 
supplemental  aporopriation  unless; 

(a)  the  report  is  not  received  within  90  calendar  days  from  the  date  the  proposed 
supplemental  appropriation  and  supporting  documentation   were  forwarded  to  the 
legislative  finance  committee,  in  which  case  the  governor  may  approve  the  proposed 
^  supplemental  appropriation;  or  j  j  • 

W  (b)  there  has  been  a  waiver  of  the  review  and  report  requiremerts.  as  Pfo^x^fftOLLnCTiOr: 

subsection  (4). 

•  /    ^^  p  ^^  ,.^  DEC    7  199? 
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(2)  The  l^liirivf  fiscal  analyst  A«H  ^yyt^  ya^fi  proposed  giffffifn^fn^jj 
appropriation  submitted  bv  the  Governor  for  comnlianri.  with  statutory  reouiremcnta 
and  .^a^^ards  and  shaU  present  a  written  report  of  this  review  to  tbf  Ifyvf'ntiYf 

""'1"Tf    T^mmittpy,        Within     10    daVS    after    tt<y    lygiflfltivi'    fJimnry    mmmUlfy';^ 

consideration  of  the  proposed  supplpm^nml  appropriation,  the  lerislat^f  ^^nl 
fl"fl'VSt  ff^'flU  submit  the  legislative  finanro  rnmmittee's  report  to  the  governor. 

(3)  Upon  receipt  of  the  legislative  finanr«»  rnmmittee's  written  report,  the  governor 
may  approve  or  deny  the  proposed  s»pplpjin.nt^l  flpgrffprifltion  to  the  rpgnogHny 
agency  for  further  information.  If  the  governor  has  returned  the  proposed 
supplemental  to  the  requesting  agency  and  the  requesting  agency  resubmits  the 
proposed  supplemental  appropriation  to  the  governor,  all  procedures  provided  in  this 
section  apply  to  the  resubmitted  proposed  supplemental  appropriation. 

(4)  (a)  If  an  emergency  occurs  that  poses  a  serious  threat  to  the  life,  health,  or  safety 
of  the  public,  the  legislative  fiscal  analyst  may  waive  the  written  review  and  the 
legislative  finance  committee's  written  report  required  by  this  section.  After  a 
waiver,  the  legislative  fiscal  analyst  may  complete  the  written  review. 

(b)  Upon  receipt  of  the  waiver,  the  governor  may  approve  the  proposed  supplemental 
appropriation. 

(c)  A  waiver  affects  only  the  legislative  fiscal  analyst's  written  review  and  the 
legislative  finance  committee's  written  report  on  the  proposed  supplemental 
appropriation.  All  other  proposed  supplemental  appropriation  requirements  and 
standards  remain  in  effect. 

(f)  ^Jff^hing  in  this  Part  confers  on  the  legislative  <^"a"yf  committee  authority  to 
approve  or  deny  a  proposed  supplemental  appropriation. 


Section  17-7-301  deals  only  with  the  transfer  of  existing  appropriation  authority 
between  fiscal  years.  Normally,  appropriation  transfers  in  the  first  year  of  the 
biennium  indicate  that  the  agency  will  seek  a  supplemental  appropriation  from  the 
upcoming  legislature  for  the  second  year  of  the  bienniiun  to:  1)  replace  the  money 
transferred  to  the  first  year;  and  2)  fund  related  shortfalls  in  the  second  year  of  the 
biennitun.  The  entire  legislature  reviews  and  acts  upon  supplemental  appropriation 
requests. 

Legal  opinion  on  new  law 

To  provide  guidance  as  the  Legislative  Finance  Committee  assumes  this  new  duty, 
I  requested  a  legal  opinion  on  several  issues  from  the  Director  of  the  Legal  Services 


Division,  Legislative  Council.  These  issues  and  the  responses  are  summarized  b^low. 
A  copy  of  the  complete  opinion  is  provided  in  attachment  B. 

For  the  purposes  of  section  17-7-301.  is  the  Montana  Universitv  System  an 
executive  branch  agency  and,  therefore,  subject  to  the  provisions  of  that  section?  Yes. 
Requests  for  transfer  of  spending  authority  from  the  second  fiscal  year  to  the  Hrst  fiscal 
year  of  a  biennium  made  by  any  unit  or  agency  of  the  university  system  are  subject  to 
the  LFC  review  process  and  gubernatorial  approval. 

Section  17-7-301  provides  a  procedure  for  executive  branch  agencies  to  transfer 
appropriation  authority.  Does  the  procedure  apply  to  non-executive  branch  agencies? 
Does  the  procedure  for  review  bv  the  Legislative  Finance  Committee  apply  to 
supplemental  appropriation  transfers  bv  non-executive  branch  agencies?  No.  The 
procedural  provisions  of  section  17-7-301  apply  to  executive  branch  agencies  only. 

Does  the  approving  authority  for  each  non-executive  branch  agencies  have  the 
authority  to  authorize  appropriation  transfer,  smce  these  agencies  are  not  subject  to 
section  17-7-301?  Under  current  law,  there  is  no  established  procedure  for  approval  or 
review  of  appropriation  transfers  for  non-executive  branch  agencies.  While  one  section 
of  current  law  recognizes  that  a  supplemental  appropriation  for  a  legislative  branch 
agency  is  possible,  it  does  not  provide  a  procedure  for  its  review.  If  supplemental 
appropriations  are  permissible  for  executive  agencies  and  recognized  for  legislative 
branch  agencies,  they  must  also  be  recognized  for  judicial  branch  agencies  under  equal 
protection  requirements. 


Transfer  requests  to  date 

No  legislative  or  judicial  branch  agencies  have  notified  the  Office  of  Budget  and 
Program  (OBPP)  or  this  office  that  they  plan  to  transfer  appropriation  authority. 

Ten  executive  branch  agencies  have  requested  authority  to  transfer  $1.9  million 
($1.6  million  general  fund)  in  spending  authority  from  fiscal  1993  to  fiscal  1992.  Table 
1  shows  the  requests  to  date,  the  fund  type,  and  status.  As  the  table  shows,  the 
Governor  has  submitted  only  one  request-the  Department  of  Revenue's  request  for 
$975,000~for  review  by  the  Legislative  Finance  Committee  at  its  April  meeting.  While 
the  Board  of  Public  Education's  request  for  a  $8,032  general  fund  transfer  was  initially 
submitted  for  LFC  review,  the  agency  later  withdrew  the  request.  OBPP  is  still 
reviewing  the  other  requests  and  will  present  any  submitted  by  the  Governor  to  the  LFC 
at  its  June  meeting. 

Table  1  does  not  include  additional  funds  that  agencies  may  request  in  fiscal  1993. 
These  requests  will  not  be  reviewed  by  the  LFC;  they  will  be  presented  directly  to  the 
legislature  in  the  supplemental  bill. 


Table  1 

FY92  Transfer  Requests 

Received  by  the  Governor's  Office 

Fund 

Agency 

Amount 

Type 

Status 

Subject 

Revenue 

$975,000 

General 
Fund 

Submitted  for  LFC 
review 

Property  appraisal 

Board  of  Public 
Education 

8,032 

General 
Fund 

Withdrawn 

Legal  fees  &  court 
costs 

Corrections  & 
Human  Services 

148,175 

General 
Fund 

Under  Consideration 

Legal,  inmate  variable 
&  housing,  &  riot 
costs;  federal  shortfall 

Corrections  & 
Human  Services 

150,000 

General 
Fund 

Under  Consideration 

Compliance  with  Diler 
decision 

Governor's  Office 

3,000-6,000 

General 
Fund 

Under  Consideration 

Citizens'  advocate's 
toll-free  telephone 

Justice 

95,000 

General 
Fund 

Under  Consideration 

County  attorney 
payrou 

Justice 

235,000 

State 
Special 

Under  Consideration 

Highway  patrol 
prisoners 

Justice 

73,000 

State 
Special 

Under  Consideration 

Personal  services 
expenses 

Justice 

65,000 

General 
Fund 

Under  Consideration 

Extradition  costs 

Administratinn 

19,500 

Other 
Funds 

Under  Consideration 

Retirement  system 

computer 

enhancements 

Military  Affairs 

11,650 

General 
Fund 

Under  Consideration 

Settlement  of  Stimac 
case 

Military  Affairs 

7,000 

General 
Fund 

Under  Consideration 

Action  on  the 
Tefftcase 

Military  Affairs 

5,000 

General 
Fund 

Under  Consideration 

Action  on  the  Peters 
case 

Commissioner  of 
Higher  Education 

100,853 

General 
Fund 

Under  Consideration 

Termination  payout 

School  for  Deaf  & 
Blind 

20,975 

General 
Fund 

Under  Consideration 

Boiler  repair 

School  For  D6af  & 
Blind 

19,480 

General 
Fund 

Under  Consideration 

Large  print/braille 
textbooks 

State  Lands 

Unknown 

General 
Fund 

Under  Consideration 

Fu«  suppression 

TOTALS 

$1,612,165 

General  Fund 

$  327,500 

State  Soecial  &  Other  Fund 

Motion  Language 

Attachment  A  provides  an  analysis  of  the  Department  of  Revenue's  request  for  a 
$975,000  general  fund  transfer  in  the  Property  Assessment  Division.  This  analysis 
raises  issues  about  the  request's  compliance  with  statutory  criteria.  LFA  stafl*  will 
prepare  similar  analyses  for  all  requests  submitted  by  the  Governor  for  LFC  review  at 
the  June  meeting. 

Following  is  language  for  alternative  motions  the  committee  may  wish  to  make  in 
response  to  the  Governor's  proposed  supplemental  appropriation  for  the  Department 
of  Revenue: 

1)  I  move  that  the  Legislative  Fiscal  Analyst  be  authorized  to  notify  the  Governor 
that  the  proposed  supplemental  appropriation  transfer  meets  statutory  requirements  and 
standards. 

2)  I  move  that  the  Legislative  Fiscal  Analyst  be  authorized  to  notify  the  Governor 
that  the  proposed  supplemental  appropriation  transfer  does  not  meet  statutory 
requirements  and  standards. 

After  receipt  of  the  LFC's  motion  (positive  or  negative),  the  Governor  can  approve 
or  deny  the  request.  If  the  committee  does  not  pass  a  motion,  the  Governor  may  not 
approve  the  proposed  appropriation  transfer  until  June  18(90  days  after  LFA  receipt 
of  the  request).  DOR  has  stated  that  its  appropriation  will  be  overspent  in  "early  June" 
if  the  transfer  is  not  approved. 

Supplementals  approved  during  the  special  session 

During  the  January  1992  special  session,  the  Executive  Budget  requested  $20.8 
million  m  general  fund  supplementals  ($16.3  million  in  fiscal  1992  and  $4.5  million  in 
fiscal  1993).  Table  2  shows  the  general  fund  supplementals  approved  by  the  legislature. 


1                        General  Fund  Supplementals 

Approved  During  the  1992  Special  Session 

Agency 

Fiscal  1992 

Fiscal  1993 

Subject                        1 

State  Lands 

$5,573,650 

$0 

Fire  suppression                              | 

Goveraor's  Office 

8,111 

0 

Special  session  costs                        | 

Governor's  Office 

6,996 

8,624 

Board  of  Visitors                            | 

Judiciary 

256,000 

District  court  reimbursement 

Historical  Society 

16,221 

16,181 

Restore  vacancy  savings 

Revenue 

101,954 

114,123 

Corporation  and  Natural 
Resource  Division 

SRS 

1,236,536 

1,150,899 

AFDC  caseloads 

SRS 

444,698 

437,615 

GA  caseloads 

SRS 

3,939,406 

2,390,622 

State  medical 

Family  Services 

2,202,939 

0 

Foster  care 

Corrections  & 
Human  Services 

310,342 

0 

Population  increase 

Corrections  & 
Human  Services 

395,520 

0 

Personal  services  shortfall 

Corrections  & 
Human  Services 

404,511 

406,996 

Program  Staffing                            | 

Corrections  & 
Human  Services 

19,767 

19,767 

Service  Contracts  EHSC 

Corrections  & 
Human  Services 

72,500 

290,000 

mier  Rule                                       1 

TOTALS 

$14,733,151 

$5,090,827 

During  the  special  session,  the 
executive  estimated  that  agencies  may 
request  an  additional  $8.5  to  $9.0  million 
in  general  fund  supplementals  in  fiscal 
1993.  LFA  analysis  indicates  that 
potential  additional  general  fund 
supplementals  may  be  even  higher— $11  to 
$14  million.  If  these  additional 
supplementals  do  occur,  the  total  general 
fund  supplementals  for  the  1993  bienniiun  will  be  considerable  higher  than  during 
previous  biennia,  as  shown  in  Table  3. 


Table  3 

General  Fund 

Supplementals 

Rifnni^ 

Millions 

1987 

$25.5 

1989 

17.1 

1991 

19.9 

1993* 

31.5-34.5 

*Includes  supplementals  approved 
during  special  session  and  LFA  estimate 
of  additional  supplementals  in  fiscal 


Department  of  Livestock  Supplemental 

The  Department  of  Livestock  received  a  supplemental  prior  to  enactment  of  Senate 
Bill  4  by  the  1992  special  session.  In  September,  1991,  the  Governor  declared  a 
"potential  economic  emergency"  existed  which  necessitated  a  transfer  from  the 
department's  Meat  and  Poultry  Inspection  program's  fiscal  1993  appropriation  to  fiscal 
1992.  The  fiscal  1992  transfer  totaled  $65,512  general  fund,  $65,512  federal  funds,  and 
4.0  FTE  to  fund  a  budget  modification  not  approved  by  the  1991  legislature.  To  date, 
only  1.0  FTE  has  been  filled.  The  department  states  that  the  anticipated  need  for  the 
extra  positions  has  not  materialized. 
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April    1,    1992 


TO:  Legislative   Finance   Committee 

FROM:  Lx)is   Steinbeck  ^-''   '"  '' 

Associate   Fiscal   Analyst 

RE:  Department   of  Revenue   Request   for   an  Appropriation  Transfer 

The  Department  of  Revenue  (DOR)  has  submitted  a  request  to  transfer  up 
to  $975,000  general  fund  from  fiscal  1993  to  fiscal  1992.  DOR  anticipates 
requesting  the  appropriation  transfer  in  increments,  and  will  request  transfer  of  no 
more  than  the  $975,000  total.  DOR  states  that  the  appropriation  transfer  is 
necessary  because  the  Property  Assessment  Division  (PAD)  has  not  realized 
anticipated  vacancy  savings  and  has  hired  additional,  temporary  staff  to  complete 
the  reappraisal  cycle  by  December  31,  1992.  The  request  is  being  submitted  for 
review  at  the  April  Legislative  Finance  Committee  meeting  because  DOR  expects 
the   PAD   appropriation   to   be   overspent   by   early  June. 

DOR  states  that  cost  overruns  are  due  to:  1)  additional  staff  needed  to 
compensate  for  the  loss  of  experienced  staff  and  additional  workload;  2)  unrealized 
vacancy  savings  in  PAD;  and  3)  delays  in  implementation  of  the  Computer-Assisted 
Mass  Appraisal  System  (CAMAS)  which  is  being  used  for  the  first  time  to 
reappraise  property  in  Montana.  DOR  will  request  up  to  $975,000  in  increasing 
amounts  as  needed.  DOR  anticipates  that  it  will  not  able  to  absorb  the  fiscal 
1992  transfer  in  fiscal  1993  and  will  request  another  $525,000  ($1.5  million  total) 
supplemental  appropriation  from  the  1993  legislature.  This  memorandum  will 
address   the   following  points   and   questions: 

1)  An  overview  of  the   PAD   budget. 

2)  The   basis   for   the   amount   requested. 

2)  Can  DOR  absorb  any  portion  of  the  additional  cost  in  its  current  budget? 

3)  Does  the   request  meet  statutory  criteria? 

4)  Other  considerations. 


OVERVIEW 

The  current  reappraisal  cycle  is  statutorily  required  to  be  completed  December 
31,  1992.  The  1989  legislature  extended  the  current  cycle  to  seven  years  to  allow 
implementation  of  CAMAS.  Senate  Bill  412,  introduced  at  the  request  of  DOR 
and  passed  by  the  1991  legislature,  shortened  future  reappraisal  cycles  to  three 
years  (section  15-7-111(1),  MCA).  DOR  believes  that  CAMAS  will  facilitate  more 
frequent   cycles. 

DOR  has  requested  two  other  additional  general  fund  appropriations  related 
to  CAMAS.  PAD  received  a  supplemental  appropriation  of  $270,320  in  fiscal  1991 
and  a  budget  modification  of  $609,562  for  the  1993  biennium  for  unanticipated 
CAMAS   costs. 

The  1991  legislature  imposed  $315,535  vacancy  savings  on  2  of  3  PAD 
programs.  It  exempted  the  Elected  and  Deputy  Assessors  program  from  vacancy 
savings  ($65,985).  DOR  testified  during  the  1991  legislature  that  completion  of 
reappraisal  would  be  seriously  jeopardized  if  vacancy  savings  were  applied  to  PAD. 

The  supplemental  request  is  8.1  percent  above  the  House  Bill  2  appropriation 
for  PAD,  including  pay  plan  allocation.  The  supplemental  request  is  4.9  percent 
of  the  total  department  general  fund  appropriation  in  fiscal  1992,  including  pay 
plan. 

The  1992  special  session  made  no  reductions  in  the  PAD  budget.  While  the 
Executive  Budget  did  not  request  a  supplemental  for  this  program  during  the 
special  session,  the  Office  of  Budget  and  Program  Planning  (OBPP)  included 
$750,000  for  PAD  in  the  $8.5  million  estimate  it  asked  the  special  session  to  set 
aside   for   additional   agency  supplemental   appropriations. 


BASIS   OF   REQUESTED  AMOUNT 

DOR    has    certified    in    a    letter    to    OBPP    that  it    is    unable    to    complete 

reappraisal  without  an  appropriation  transfer  of  up  to  $975,000  for  three  reasons: 

1)    loss    of    experienced    staff;    2)    delays    in    CAMAS;  and    3)    unrealized    vacancy 
savings. 

Loss  of  Experienced   Staff 

DOR  estimated    that    during    fiscal    1990,    PAD    experienced    a    29    percent 

turnover    in  staff.       Fiscal    1991    turnover    was    about    19    percent    and   year-to-date 

fiscal    1992  turnover    has    been    about    16    percent.       PAD    tries    to    fill    positions 

quickly,   yet  some   vacancy   savings   is  generated   by   the   turnover. 


Delays   in   CAMAS 

Consultant  performance  delayed  implementation  of  CAMAS  by  nearly  one 
year.  An  LFA  staff  report  presented  to  the  Legislative  Finance  Committee  in 
October  1990  questioned  whether  delays  in  CAMAS  would  impact  the  reappraisal 
cycle.  At  that  time,  DOR  believed  that  CAMAS  would  be  fully  implemented  in 
time  to  facilitate  timely  completion  of  the  reappraisal  cycle  and  that  delays  would 
not  impact  completion. 

Delay  in  system  implementation  impacted  several  areas  of  reappraisal 
workload:  1)  update  of  parcel  records;  2)  sales  data  compilation;  and  3) 
establishing  and  testing  market  program  models.  A  more  detailed  discussion  of 
the  potential  impacts  on  the  reappraisal  workload  due  to  CAMAS  is  described  in 
the   LFA  "Budget   Analysis    1993   Biennium"   (pp.   A- 100  through   A- 107). 

Unrealized   Vacancy   Savings 

PAD  staff  emphasize  that  unrealized  vacancy  savings  is  the  most  significant 
reason  that  an  appropriation  transfer  is  needed.  In  order  to  complete  reappraisal, 
PAD  began  hiring  additional  temporary  FTE  as  early  as  February  1991.  High 
turnover  rates  and  delays  in  CAMAS  left  PAD  with  increased  workload  and  less 
experienced   staff  to   complete   the  work. 

In  order  to  complete  reappraisal,  PAD  has  hired  additional,  temporary  FTE 
above  the  level  authorized  by  House  Bill  2  (397.06  FTE).  Most  of  the  temporary 
FTE  are  clerical  staff  to  input  data  in  CAMAS,  although  a  few  of  the  FTE  are 
appraisers  assigned  basic  appraisal  duties  such  as  verification  of  property 
characteristics. 

PAD  would  have  needed  to  leave  about  15  FTE  vacant  in  fiscal  1992  to 
generate:  1)  $315,535  in  vacancy  savings  imposed  by  the  1991  legislature  and  2) 
about  $58,000  for  the  one-half  of  one  percent  general  fund  reduction  imposed  in 
House  Bill  2.  The  estimated  PAD  personal  services  shortfall  is  sufficient  to  fund 
about  39  FTE  at  the  fiscal  1992  average  FTE  salary.  PAD  has  hired  24  FTE 
above  the  level  authorized  by  House  Bill  2.  Adding  24  temporary  FTE  is 
equivalent  to  an  increase  of  six  percent  more  FTE  than  authorized  by  the 
legislature. 

By  comparison,  the  LFA  "1987  Biennium  Appropriations  Report"  states  that 
the  1985  legislature  authorized  24.0  temporary  FTE--20  clerical  and  4  keypunch 
positions--in  fiscal  1986  to  assist  441.40  current  level  FTE  in  completing  the 
previous  reappraisal  cycle.  DOR,  in  testimony  before  the  1989  legislature,  stated 
that  CAMAS  would  yield  efficiencies  sufficient  to  forego  hiring  temporary  FTE 
needed  during  the  final  year  of  a  manual  appraisal  cycle. 


ABSORPTION    OF   COST 

DOR  estimated  that  the  total  PAD  personal  services  shortfall  in  fiscal  1992 
will  be  $1,058,605  and  that  about  $78,000  of  the  shortage  can  be  funded  from 
savings  in  PAD  operating  expenditures.  Other  DOR  programs  are  facing  projected 
shortfalls  (the  Director's  Office--$60,070  and  Income  Tax--$13,319)  that  will  be  offset 
by  surpluses  in  other  programs  (Data  Processing--$60,212  and  Corporation  Tax- 
$16,319).  A  DOR  projection  dated  March  15,  1992  shows  an  estimated  total 
department  general  fund  shortfall  of  $917,088  in  fiscal  1992  if  all  programs  and 
all  sources  of  funds  are  aggregated.  If  that  projection  is  accurate,  DOR  would 
need  about  $58,000  less  than  the  $975,000  appropriation  transfer  "ceiling"  requested. 

DOR  allocated  pay  plan  funds  to  equalize  vacancy  savings  across  all  divisions. 
During  the  allocation,  DOR  underestimated  PAD  personal  services  funding 
requirements.  DOR  estimates  that  at  least  $149,200  of  pay  plan  authority  that 
should  have  gone  to  PAD  (about  15  percent  of  the  appropriation  transfer)  was 
reallocated  to  other  programs  to  offset  their  vacancy  savings  costs.  The  DOR 
personal  services  cost  estimation  mistake  and  subsequent  pay  plan  allocation 
increased   the  vacancy   savings   rate   for   PAD   about  30  percent. 


STATUTORY  CRITERIA 

Section  17-7-310,  MCA,  states  that  the  transfer  of  expenditure  authority  from 
the  second  year  to  the  first  year  of  the  biennium  may  be  authorized  due  to  "...an 
unforeseen  and  unanticipated  emergency..."  While  PAD  requested  additional  FTE 
for  the  final  year  of  the  reappraisal  cycle  during  the  Executive  Planning  Process, 
this  request  was  not  approved  for  presentation  to  the  OBPP.  Although  PAD  staff 
testified  that  the  division  had  experienced  significant  staff  turnover,  the  need  for 
additional,  temporary  FTE  was  not  presented  to  the  1991  legislature.  However, 
PAD  began  double  filling  positions  and  hiring  temporary  FTE  during  the  1991 
legislative  session  suggesting  that  DOR  could  have  presented  this  issue  to  the  1991 
legislature.  By  the  January  1992,  PAD  estimated  its  fiscal  1992  shortfall  to  be 
at  least  $750,000  to  $950,000,  but  the  Executive  Budget  presented  to  the  special 
session  did  not  include   a  supplemental  request  for  PAD. 

DOR    allocated  pay    plan    funds    to    equalize  vacancy    savings    across    all 

department  programs.  According  to  DOR  staff,  the  pay  plan  allocation  to  PAD 

was  reduced  by  about  $149,200  in  this  allocation  (15  percent  of  the  appropriation 
transfer). 
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Dear  Ms.  Cohea: 


I  ann  writing  in  response  to  your  March  9,  1992,  letter  requesting  information  concerning 
the  role  of  the  Legislative  Finance  Committee  in  reviewing  proposed  supplemental 
appropriations.    The  responsibility  for  the  review  of  proposed  supplemental  appropriations 
was  delegated  to  the  Legislative  Finance  Committee  by  Chapter  1 1,  Special  Laws  of 
January  1992. 

A  "proposed  supplemental  appropriation"  is  defined  in  section 
17-7-301(4),  MCA,  as  follows: 

(4)   As  used  in  this  part,  "proposed  supplemental  appropriation"  means  an 
application  for  authorization  to  make  expenditures  during  the  first  fiscal  year 
of  the  biennium  from  appropriations  for  the  second  fiscal  year  of  the 
biennium. 


The  proposed  supplemental  appropriation  procedure  provided  for  in  sections  17-7-301  and 
1 7-7-31 1 ,  MCA,  is  made  applicable  by  section  1  7-7-301  (1 ),  MCA,  to  a  "state  department, 
institution,  or  agency  of  the  executive  branch".    It  is  unclear  whether  the  references  to  a 
state  "department"  and  "institution"  extend  to  and  are  limited  to  "executive  branch" 
departments  and  institutions.    The  proposed  supplemental  appropriation  procedure  is 
clearly  limited  to  "agencies"  of  the  executive.   The  terms  state  "department"  and 
"institution"  are  not  defined  for  purposes  of  the  proposed  supplemental  appropriation 
procedure.    Because  there  are  no  judicial  or  legislative  departments  or  institutions,  a 
reasonable  interpretation  is  to  also  limit  the  terms  "department"  and  "institution"  to  the 
executive  branch. 


The  definitions  contained  in  section  17-7-102,  MCA,  apply  to  Title  17,  chapter  7,  MCA. 
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Section  17-7-102(2),  MCA,  defines  "agency"  as  follows: 

"Agency"  means  each  state  office,  department,  division,  board,  commission, 
council,  committee,  institution,  university  unit,  or  other  entity  or 
instrumentality  of  the  executive  branch,  office  of  the  judicial  branch,  or 
office  of  the  legislative  branch  of  state  government,  except  for  purposes  of 
capital  projects  administered  by  the  department  of  administration,  for  which 
institutions  are  treated  as  one  department  and  university  units  as  one 
system. 

This  definition  of  "agency"  clearly  encompasses  all  state  governmental  entities  regardless 
of  the  branch  of  government  to  which  they  are  attached.    However,  the  reference  to 
agency  in  section  17-7-301(2),  MCA,  is  contextually  limited  to  executive  branch  agencies. 

Article  ill,  section  1 ,  of  the  Montana  Constitution  divides  the  power  of  state  government 
into  three  distinct  branches-  legislative,  executive,  and  judicial.    Article  VI,  section  7,  of 
the  Montana  Constitution  requires  that  all  functions,  powers,  and  duties  of  the  executive 
branch  be  allocated  by  law  among  not  more  than  20  principal  departments.    The 
Legislature  has  implemented  this  requirement  by  enacting  section  2-15-104,  MCA. 
Section 

2-1  5-104(1  )(d),  MCA,  provides  that  the  State  Board  of  Education  is  a  department  or  entity 
of  the  executive  branch.    Article  X,  section  9,  of  the  Montana  Constitution  provides  that 
the  State  Board  of  Education  is  composed  of  the  Board  of  Regents  of  Higher  Education  and 
the  Board  of  Public  Education.    Article  X,  section  9(2),  of  the  Montana  Constitution 
provides  that  the  government  and  control  of  the  Montana  University  System  is  vested  in 
the  Board  of  Regents  of  Higher  Education.    Therefore,  the  Montana  University  System  is 
an  "agency  of  the  executive  branch"  within  the  meaning  of  section  1  7-7-301 ,  MCA,  and 
the  "proposed  supplemental  appropriation"  procedures  contained  in  sections  17-7-301  and 
1  7-7-31 1 ,  MCA,  are  applicable  to  the  Montana  University  System. 

Judicial  branch  offices  and  legislative  branch  offices  are  included  in  the  definition  of 
"agency"  in  section 

17-7-102,  MCA,  and  the  definition  of  a  "proposed  supplemental  appropriation"  included  in 
section  17-7-301,  MCA,  is  not  limited  to  the  executive  branch.    However,  as  pointed  out 
earlier,  the  procedural  provisions  of  section  17-7-301,  MCA,  apply  only  to  the  executive 
branch.    The  provisions  of  section  17-7-31 1,  MCA,  providing  for  the  review  of  proposed 
supplemental  appropriations  by  the  Legislative  Finance  Committee,  are  limited  to  proposed 
supplemental  appropriations  processed  under  section  17-7-301,  MCA.    There  is  no  specific 
authority  for  the  approving  authority  for  legislative  or  judicial  branch  agencies  to  authorize 
expenditures  during  the  first  fiscal  year  of  the  biennium  from  appropriations  for  the  second 
fiscal  year  of  the  biennium.    The  phrase  "approving  authority",  defined  in  section  17-7- 
1 02,  MCA,  is  not  used  in  sections  1  7-7-301  and  1  7-7-31 1 ,  MCA,  concerning  proposed 
supplemental  appropriations.    There  is  a  statutory  provision  concerning  a  "supplemental 
appropriation"  for  a  legislative  branch  agency.    Section  17-7-305,  MCA,  states: 
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17-7-305.    Supplemental  appropriations  for  legislative  agencies.  Deficiency 
appropriations,  commonly  referred  to  as  a  "supplemental  appropriation",  for 
a  legislative  branch  agency  must  be  included  in  a  separate  appropriation  bill 
and  may  not  be  included  in  the  bill  appropriating  money  for  the  operation  of 
the  legislature,  commonly  referred  to  as  the  "feed  bill". 

Section  17-7-305,  MCA,  recognizes  that  a  supplemental  appropriation  for  a  legislative 
branch  agency  is  possible  but  does  not  provide  a  procedure  for  review  of  a  "proposed 
supplemental  appropriation"  for  a  legislative  branch  agency.    If  supplemental  appropriations 
are  permissible  for  executive  branch  agencies  pursuant  to  sections  17-7-301  and  17-7- 
31 1,  MCA,  and  are  recognized  for  legislative  branch  agencies  pursuant  to  section  17-7- 
305,  MCA,  supplemental  appropriations  must  also  be  recognized  for  judicial  branch 
agencies  under  the  equal  protection  requirements  of  Article  II,  section  4,  of  the  Montana 
Constitution.    There  is  no  established  procedure  for  the  review  of  legislative  branch  or 
judicial  branch  proposed  supplemental  appropriations. 

Section  17-8-103(1),  MCA,  states: 

It  shall  be  unlawful  for  the  board  of  trustees,  executive  board,  managerial 
staff,  president,  deans  and  faculty,  or  any  other  authority  of  any  state 
institution  maintained  in  whole  or  in  part  by  the  state  or  any  officer, 
department,  board,  commission,  or  bureau,  having  charge  of  the 
disbursement  or  expenditure  of  the  income  provided  by  legislative 
appropriation  or  otherwise,  to  expend,  contract  for  the  expenditure,  or  to 
incur  or  permit  the  incurring  of  any  obligation  whatsoever,  in  any  one  year, 
in  excess  of  the  legislative  appropriation,  including  any  approved,  authorized, 
and  valid  budget  amendment,  provided  for  such  year  or  for  any  supervisory 
board  or  authority  either  directly  or  indirectly  to  authorize,  direct,  or  order 
any  such  institution,  officer,  department,  board,  commission,  or  bureau  to 
increase  any  expenditures,  except  as  specifically  provided  by  law.  It  shall  be 
and  is  hereby  made  the  duty  of  any  and  all  of  such  institutions,  officers, 
departments,  boards,  commissions,  and  bureaus  to  keep  such  expenditures, 
obligations,  and  liabilities  within  the  amount  of  such  legislative  appropriation, 
which  includes  an  approved,  authorized,  and  valid  budget  amendment, 
(emphasis  added) 

There  is  no  procedure  specifically  provided  by  law  for  a  legislative  branch  or  judicial  branch 
agency  to  authorize  expenditures  during  the  first  fiscal  year  of  the  biennium  from 
appropriations  for  the  second  fiscal  year  of  the  biennium.   Therefore,  section  17-8-103(1), 
MCA,  prohibits  a  "proposed  supplemental  appropriation  for  a  legislative  branch  or  judicial 
branch  agency",  while  section  17-7-305,  MCA,  recognizes  that  a  "supplemental 
appropriation"  for  a  legislative  branch  agency  must  be  made  by  a  separate  appropriation 
bill. 

I  am  enclosing  a  copy  of  the  current  version  of  sections  17-7-301  and  17-7-31 1,  MCA,  for 
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your  use.    If  you  have  any  additional  questions  or  if  I  can  clarify  any  issue,  please  feel  free 
to  contact  me. 


Sincerely, 


GregoryxJ.  Petesch,  Director 
Legal  Services  Division 

End: 

ppe    2073gpxa 


17-7-301.    Authorization  to  expend  during  first  year  of  biennium  from  appropriation 
for  second  year  --  proposed  supplemental  appropriation  defined.  (1)  A  state  department, 
institution,  or  agency  of  the  executive  branch  desiring  authorization  to  make  expenditures 
during  the  first  fiscal  year  of  the  biennium  from  appropriations  for  the  second  fiscal  year  of 
the  biennium  shall  submit  a  proposed  supplemental  appropriation  to  the  governor  through 
the  budget  director.  If  the  governor  finds  that,  due  to  an  unforeseen  and  unanticipated 
emergency,  the  amount  actually  appropriated  for  the  first  fiscal  year  of  the  biennium  with 
all  other  income  will  be  insufficient  for  the  operation  and  maintenance  of  said  department, 
institution,  or  agency  during  the  year  for  which  the  appropriation  was  made,  he  shall,  after 
careful  study  and  examination  of  the  request  and  upon  review  of  the  recommendation  of 
the  budget  director,  submit  the  proposed  supplemental  appropriation  to  the  legislative 
fiscal  analyst.  Upon  receipt  of  the  recommendation  of  the  legislative  finance  committee 
pursuant  to  17-7-31  1,  the  governor  may  authorize  an  expenditure  during  the  first  fiscal 
year  of  the  biennium  to  be  made  from  the  appropriation  for  the  second  fiscal  year  of  the 
biennium. 

(2)  The  department,  institution,  or  agency  may  expend  the  amount  authorized  by 
the  governor  only  for  the  purposes  specified  in  the  authorization. 

(3)  The  governor  shall  report  to  the  next  legislature  in  a  special  section  of  the 
budget  the  amounts  expended  as  a  result  of  all  such  authorizations  granted  by  him  and 
shall  request  that  any  necessary  supplemental  appropriation  bills  be  passed. 

(4)  As  used  in  this  part,  "proposed  supplemental  appropriation"  means  an 
application  for  authorization  to  make  expenditures  during  the  first  fiscal  year  of  the 
biennium  from  appropriations  for  the  second  fiscal  year  of  the  biennium. 

17-7-311.    Proposed  supplemental  appropriation  -  procedure.  (1)  A  proposed 
supplemental  appropriation  and  all  supporting  documentation  must  be  submitted  to  the 
legislative  fiscal  analyst.  The  governor  may  not  approve  a  proposed  supplemental 
appropriation  until  the  governor  receives  the  legislative  finance  committee's  written  report 
for  that  proposed  supplemental  appropriation  unless: 

(a)  the  report  is  not  received  within  90  calendar  days  from  the  date  the  proposed 
supplemental  appropriation  and  supporting  documentation  were  forwarded  to  the 
legislative  finance  committee,  in  which  case  the  governor  may  approve  the  proposed 
supplemental  appropriation;  or 

(b)  there  has  been  a  waiver  of  the  review  and  report  requirements,  as  provided  in 
subsection  (4). 

(2)  The  legislative  fiscal  analyst  shall  review  each  proposed  supplemental 
appropriation  submitted  by  the  governor  for  compliance  with  statutory  requirements  and 
standards  and  shall  present  a  written  report  of  this  review  to  the  legislative  finance 
committee.  Within  10  days  after  the  legislative  finance  committee's  consideration  of  the 
proposed  supplemental  appropriation,  the  legislative  fiscal  analyst  shall  submit  the 
legislative  finance  committee's  report  to  the  governor. 

(3)  Upon  receipt  of  the  legislative  finance  committee's  written  report,  the  governor 
may  approve  or  deny  the  proposed  supplemental  appropriation  or  may  return  the  proposed 
supplemental  appropriation  to  the  requesting  agency  for  further  information.  If  the 
governor  has  returned  the  proposed  supplemental  appropriation  to  the  requesting  agency 
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and  the  requesting  agency  resubmits  the  proposed  supplenenta!  appropriation  to  the 
governor,  all  procedures  provided  in  this  section  apply  to  the  resubmitted  proposed 
supplemental  appropriation. 

(4)  (a)  If  an  emergency  occurs  that  poses  a  serious  threat  to  the  life,  health,  or 
safety  of  the  public,  the  legislative  fiscal  analyst  may  waive  the  written  review  and  the 
legislative  finance  committee's  written  report  required  by  this  section.  After  a  waiver,  the 
legislative  fiscal  analyst  may  complete  the  written  review. 

(b)  Upon  receipt  of  the  waiver,  the  governor  may  approve  the  proposed 
supplemental  appropriation. 

(c)  A  waiver  affects  only  the  legislative  fiscal  analyst's  written  review  and  the 
legislative  finance  committee's  written  report  on  the  proposed  supplemental  appropriation. 
All  other  proposed  supplemental  appropriation  requirements  and  standards  remain  in 
effect. 

(5)  Nothing  in  this  part  confers  on  the  legislative  finance  committee  authority  to 
approve  or  deny  a  proposed  supplemental  appropriation. 
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TO:  Teresa  Olcott   Cohea 

Legislative   Fiscal   Analyst 

FROM:  Taryn  Purdy 

Senior   Fiscal   Analyst 

RE:  Calculation    of    Commissioner    of    Higher    Education    Supplemental 

Appropriation 


The  Commissioner  of  Higher  Education  (CHE)  has  submitted  a  request 
to  transfer  $102,743*  general  fund  from  fiscal  1993  to  fiscal  1992  to  fund 
termination  payout  costs  for  the  incumbent  in  the  Associate  Commissioner  for 
Fiscal  Affairs  position  within  the  Administration  Program.  This  memorandum 
addresses   three   questions: 

1)  What   is   the   basis   for   the   amount   requested? 

2)  Can  CHE  absorb  any  portion  of  the  additional  cost  in  their  current 
budget? 

3)  Does   the   request   meet   statutory   criteria? 


BASIS   OF    REQUESTED   AMOUNT 

The  transfer  request  (shown  in  Table  1)  represents  the  maximum  payout 
available  to  the  employee,  based  upon  three  factors:  1)  payment  for  "unused 
leave"  hours;  2)  benefits  on  the  "unused  leave"  payment;  and  3)  contributions 
to   the   Teachers   Retirement   System   (TRS). 


*This  preliminary  request  may  be  revised  downward,  based  on  the   recalculated 
amounts   on  page   2. 


TABLE   1 

Total   Estimated   Payout 

Associate  Commissioner  of  Fiscal  Affairs   Position 

Pavout                                                                                        Hours 

Amount 

Unused   Leave 

Annual   Leave                                                                   479.70 

$18,451 

Post   '71   Sick   Leave   (25%)'                                         504.78* 

19,415 

Professional   Development   Leave                                   320.00 

12,308 

Benefits 

1,900 

TRS   Option 

44.482 
$96,556 

Total                                                                                     1,304.48 

*Total   hours   are   2019.09 

Payment  for   Unused   Leave 

The  incumbent  is  statutorily  entitled  to  payment  for  the  number  of  hours 
of  unused  annual  leave  and  sick  leave  (25  percent)  he  has  accrued.  His 
contract  with  the  Board  of  Regents  provides  that  he  will  receive  payment  for 
the   320   hours   of  professional   development   leave   he   has   accrued. 


Benefits   on   Payout 

Certain  benefits  must  be  paid  by  the  employer  on  the  all  or  a  portion 
of  the  "unused  leave"  payment  (i.e.  federal  social  security).  The  amount 
included  in  the  request  was  estimated  by  personnel  in  the  State  Auditor's 
Office. 


Teachers  Retirement  System 

The  incumbent  has  three  options  for  payment  of  retirement  benefits  under 
the  Teachers  Retirement  System  (TRS),  and  is  expected  to  choose  TRS  Option 
1,  which  obligates  CHE  to  contribute  the  equivalent  of  89.375  percent  of  the 
"unused  leave"  payment.  [Under  this  option,  CHE  would  make  a  payment 
equal  to  3.25  percent  (based  upon  the  incumbent's  current  age)  times  27.5  (his 
number  of  years  of  service),  or  89.375  percent  of  the  "unused  leave"  payment.] 


The    incumbent    would    be    required    to    contribute    an    amount    equal    to    84.7 
percent  under   this   option. 


CHE  ABSORPTION    OF   COST 

Based  upon  an  analysis  of  current  appropriations,  expenditures  through 
February,  and  projected  costs  through  the  remainder  of  fiscal  1992,  CHE  would 
not  have  sufficient  authority  to  pay  these  termination  costs  in  fiscal  1992 
without  program  reductions.  Approximately  $20,000  of  the  general  fund 
appropriation  for  student  assistance  may  be  unexpended  at  the  end  of  the  fiscal 
year  and  available  for  transfer  to  the  Administration  Program  to  help  fund  the 
payout  costs. 


Special   Session  Action 

During  the  January  1992  special  session,  the  legislature  reduced  the  CHE's 
general  fund  appropriation  by  $362,913  in  fiscal  1992  and  gave  CHE  the 
authority  to  allocate  the  reduction  among  programs.  (This  reduction  amount 
does  not  include  the  $152,634  reduction  in  community  colleges  assistance.) 
CHE   has   allocated   this   reduction   as   follows: 

Administration   (RERS   Budget   Modification)  $   69,052 

Vo-Tech   Center   Contingency  150,000 

WICHE   and   WAMI   Student   Assistance  141,233 

Board   of  Regents   Administration  2.628 

Total  $362,913 


STATUTORY   CRITERIA 

Section  17-7-301,  MCA  states  that  transfer  of  expenditure  authority  from 
the  second  year  to  the  first  year  of  the  biennium  may  be  authorized  due  to 
"...an  unforeseen  and  unanticipated  emergency..."  The  transfer  request  proposed 
by  CHE  is  the  consequence  of  a  management  decision  made  within  the  Office 
of  the  Commissioner  of  Higher  Education,  and  therefore  within  the  control  of 
management.  Consequently,  question  arises  as  to  whether  the  circumstances  of 
the   additional   payment   represent   an   "unforeseen   and   unexpected   emergency". 


Under  current  law  and  budgeting  practices,  agencies  are  not  allowed  to 
build  reserves  to  pay  termination  costs.  Generally,  agencies  hold  positions 
vacant  until  termination  costs  are  absorbed.  The  current  contract  for  the 
Associate  Commission  of  Fiscal  Affairs  position  ends  June  30,  1992.  Since  the 
incumbent  is  being  paid  under  this  contract  through  the  fiscal  year,  CHE 
cannot  generate  vacancy  savings  in  the  position  to  fund  a  termination  cost 
payout  in  fiscal  1992.  The  agency  could  avoid  seeking  a  supplemental 
appropriation  in  the  1993  legislative  session  if  it  left  the  position  vacant  in 
fiscal    1993. 
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